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May 5, 2021 
 
Wasco County Board of Commissioners  
511 Washington St, Ste 302  
The Dalles, OR 97058 
 
Dear Chair Hege, Vice-Chair Schwartz, and Commissioner Kramer, 

 
On May 5, you will consider whether to direct your staff to begin work on updating Wasco 

County’s National Scenic Area Land Use and Development Ordinance to incorporate revisions that 
the Gorge Commission adopted into the Management Plan last year. The Gorge Commission has 
followed your discussions and strongly urges you to choose to update and continue implementing 
your National Scenic Area ordinance as you have done for the past 27 years. The Gorge Commission 
will provide technical assistance to Wasco County staff as needed to assure a smooth and timely 
process. 

 
The Gorge Commission values Wasco County as a full partner and participant in the National 

Scenic Area and believes your implementation of your own National Scenic Area ordinance remains 
the most efficient and effective manner of land use planning for your staff and for Wasco County 
landowners due to the following considerations: 
 

• Wasco County Landowners Would Face Delays in Permitting: 
Withdrawing from implementation of your National Scenic Area ordinance will cause 
landowners to face delays in obtaining land use and development permits because the Gorge 
Commission is not funded or staffed to implement a National Scenic Area ordinance in 
Wasco County. Delays at the Gorge Commission would cause additional delays in obtaining 
Wasco County land use and building permits. 

• Wasco County Businesses Would Lose Access to Grants and Loans to Support Small 
Businesses Through the Oregon Investment Board (OIB): 
Withdrawing from implementation of your National Scenic Area ordinance will eliminate 
any funding through OIB to support future economic development for small businesses and 
could put existing loans at risk. OIB loans are critical for small start-ups and have already 
leveraged millions of dollars in economic opportunities for Wasco County businesses and 
residents. 

• Wasco County Would Lose Forest Service Payments In Lieu of Taxes: 
Withdrawing from implementation of your National Scenic Area ordinance will cause Wasco 
County to lose Forest Service payments in lieu of taxes. The National Scenic Area Act 
requires the Forest Service to make payments in lieu of taxes for lands that the Forest 
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Service acquires using National Scenic Area authority, but only in counties that implement 
their own National Scenic Area ordinances. 

• Wasco County Would Still Have Planning Costs in the National Scenic Area if it Repeals 
its National Scenic Area Ordinance: 
Withdrawing from implementation of your National Scenic Area ordinance is not much of a 
cost-savings because Wasco County would lose its DLCD planning grant, which covers non-
National Scenic Area tasks that overlap with National Scenic Area tasks.  Wasco County 
would still need to comply with Oregon planning requirements, issue land use permits, and 
issue building permits.  Additionally, Wasco County would have increased cost and time to 
do its own permitting because Wasco County staff would still need to coordinate with the 
Gorge Commission to ensure consistency with National Scenic Area requirements and 
monitor and enforce NSA permits issued by the Wasco County since 1994. 

• Wasco County Would Lose Local Control—its Ability to Work with Landowners to 
Craft Applications that Comply with National Scenic Area and Non-National Scenic 
Area Ordinances and its Ability to Interpret and Apply National Scenic Area Standards: 
Withdrawing from implementation of your National Scenic Area ordinance would cause 
landowners to follow the Gorge Commission’s interpretation of the National Scenic Area 
standards, which does not take into account specific Wasco County considerations. 

• The Gorge Commission Has Assisted with Cost, Policy, and Legal Concerns of 
Administering a National Scenic Area Ordinance: 
Withdrawing from implementation of your own National Scenic Area ordinance would cause 
Wasco County to lose opportunities to work with the Gorge Commission to address its 
National Scenic Area concerns. The Gorge Commission and Wasco County have worked 
together to resolve many of Wasco County’s cost, policy, and legal concerns that impeded 
Wasco County’s implementation of its LUDO. 

• Wasco County, the Gorge Commission, Forest Service, and DLCD Would Need to 
Develop an Orderly Transition Plan for Wasco County to Wind Up its National Scenic 
Area Ordinance: 
Withdrawing from implementation of your National Scenic Area ordinance without an 
orderly transition plan would cause landowners to face immediate delays until the Gorge 
Commission has a National Scenic Area ordinance in place and would cause confusion in a 
new bifurcated permitting process. Such a plan would most likely take about a year to avoid 
creating new legal issues. 

 
Below, the Gorge Commission gives additional detail about these points. 
 

Wasco County Landowners Would Face Delays in Permitting. 
 
The Gorge Commission is not currently staffed or funded to do development reviews in 

Wasco County. I must emphasize that the Gorge Commission has only two full-time planners who 
must conduct oversight of all NSA permitting in 5 counties, in addition to carrying out special 
initiatives that are Commission priorities, such as a Klickitat County Compliance Study, Diversity 
Equity and Inclusion Plan, reviewing all forest practices applications, assisting the counties with 
their ordinances and many other duties. Because the Washington Legislature has ended its 2021 
term, and Oregon is not far behind, the Gorge Commission does not have access to any additional 
funds or authority for a new planner position to take on Wasco County planning during this next 
2021-2023 biennium. Thus, a landowner would need to drive to White Salmon to submit their NSA 
permit application, then wait until the Gorge Commission has the capacity to process that 
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permit before applying to Wasco County for any county-required land use approvals and a building 
permit.  

 
Wasco County Businesses Would Lose Access to Grants and Loans to Support Small 
Businesses Through the Oregon Investment Board. 

 
Wasco County must implement its own National Scenic Area ordinance before Wasco County 

businesses and residents can share in and use National Scenic Area economic development funds. 
 

You are already aware of the phenomenal impact of the National Scenic Area economic 
development funds used for small business grants and loans. MCEDD reports that from its initial $4 
million allocation, it has approved grants and loans totaling almost $9.8 million. This money has 
leveraged $28.5 million in public and private investment. Collectively, these monies have directly 
created or retained nearly 700 jobs.1 These returns will continue to grow, but Wasco County will 
only enjoy them if it continues to implement its National Scenic Area ordinance. 

 
If instead, the Gorge Commission administers a National Scenic Area ordinance in Wasco 

County, then Wasco County businesses and residents would lose their longstanding access to the 
revolving balance of existing funds and new appropriations for starting and growing small 
businesses. The National Scenic Area standards would still apply in Wasco County, but only 
residents in Hood River and Multnomah counties could continue to use OIB’s economic 
development funds, including the amounts that Wasco County residents could have used. 

 
Wasco County’s repeal of its National Scenic Area ordinance could also create legal questions 

for existing National Scenic Area loans in Wasco County. For example, last year MCEDD could 
readily respond to unique challenges posed by the COVID-19 pandemic and provide relief to 
borrowers in the form of deferred interest and principal. But without a current National Scenic Area 
ordinance, MCEDD may be limited in offering similar temporary relief or restructuring of loans for 
any reason if doing so would use National Scenic Area funds different from the terms approved 
while Wasco County had an effective National Scenic Area ordinance. 

 
Wasco County Would Lose Forest Service Payments In Lieu of Taxes. 

 
Wasco County would lose payments from the Forest Service in lieu of taxes for lands that the 

Forest Service acquires using National Scenic Area authority. Since 1994, the Forest Service has 
paid Wasco County more than $188,000 in payments in lieu of taxes. For 2021, the Forest Service 
paid Wasco County approximately $4,000. Although the payments are small, they would be a lost 
benefit if Wasco County repeals its National Scenic Area ordinance. 

 
Wasco County Would Still Have Planning Costs in the National Scenic Area if it Repeals its 
National Scenic Area Ordinance. 

 
The Gorge Commission urges Wasco County to consider that its planning costs in the 

National Scenic Area would not go away by repealing the National Scenic Area ordinance: 
 

 
1 Columbia River Gorge Scenic Area Oregon Investment Board, Fiscal Year 2020, 
https://www.mcedd.org/wp-content/uploads/2020/11/OIB-annual-summary-2020.pdf. MCEDD 
does not provide estimates on impact to county revenue. 
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• Instead of being “National Scenic Area” costs, many of these costs would become costs of 
complying with Oregon statewide land use planning requirements without the financial 
support of a DLCD National Scenic Area planning grant.  

• Instead of periodically updating a National Scenic Area land use ordinance, Wasco County 
would need to update its comprehensive plan and ordinances to apply in the National Scenic 
Area as required by Oregon law with the same notice, hearing, and code drafting costs.  

• Instead of issuing combined National Scenic Area-Oregon planning permits, Wasco County 
would continue to issue permits required by Oregon law and Wasco County’s non-National 
Scenic Area ordinances.  

• Instead of responding to internal appeals of National Scenic Area decisions, Wasco County 
would respond to internal appeals of Oregon planning decisions. 

• Instead of responding to appeals to the Gorge Commission, Wasco County would respond to 
appeals at the Land Use Board of Appeals. Since 1994, when Wasco County first enacted its 
National Scenic Area ordinance, there have been 15 appeals of Wasco County decisions to 
LUBA, but only four appeals to the Gorge Commission. And appellants may also choose to 
appeal to both LUBA and the Gorge Commission if they are unsure which entity has 
jurisdiction, increasing Wasco County’s costs. 

• Instead of processing applications itself, Wasco County staff would need to assist the Gorge 
Commission planners to address National Scenic Area requirements for which the Gorge 
Commission must make findings and conclusions, such as determining whether a lot is a 
legal parcel and land use and building permit history for parcels. 

• Wasco County would need to continue to monitor and enforce the National Scenic Area 
permits that it issued between 1994 and 2021, an on-going cost. 
 
In the short term after a repeal, Wasco County would still have to review applications that 

were submitted before Wasco County’s withdrawal, which could require nearly a year of additional 
work depending on the status of applications at the time of a repeal. 

 
Wasco County’s repeal of its National Scenic Area ordinance would also affect how it 

implements its non-National Scenic Area ordinances. ORS 196.155 directs and requires counties to 
carry out their functions and responsibilities in accordance with the Gorge Compact and the 
National Scenic Area Act. At a minimum, Wasco County would need to ensure that it does not issue 
land use permits or building permits that conflict with National Scenic Area permits that the Gorge 
Commission issues. Prior litigation in Klickitat County did not resolve whether counties may adopt 
or apply comprehensive plans or zoning ordinances that differ from the National Scenic Area 
Management Plan and development standards, so that issue might arise in Wasco County. And to 
avoid violating Oregon’s 150-day rule, Wasco County would need to carefully sequence its 
permitting relative to Gorge Commission permitting. Landowners thus may be delayed in even 
applying to Wasco County or having their application accepted for review. 

 
Appeals to LUBA may also be more complicated. Many appeals would likely involve a legal 

question about whether a Wasco County decision involves only a Wasco County ordinance or 
whether the decision was also informed by a National Scenic Area requirement, in which case, the 
Gorge Commission might have exclusive or concurrent jurisdiction. This could lead appellants to file 
appeals at both LUBA and the Gorge Commission.  Responding to multiple appeals and complex 
legal questions would increase Wasco County’s litigation costs.  In addition, because the Gorge 
Commission is not bound by LUBA decisions, Wasco County and landowners may get conflicting 
decisions from LUBA and the Gorge Commission. 
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Wasco County Would Lose Local Control—its Ability to Work with Landowners to Craft 
Applications that Comply with National Scenic Area and Non-National Scenic Area 
Ordinances and its Ability to Interpret and Apply National Scenic Area Standards 
 

When it enacts and implements a National Scenic Area ordinance, Wasco County works 
directly with landowners to craft land use applications that comply with National Scenic Area and 
non-National Scenic Area ordinances. Landowners would lose that benefit if they also had to go to 
the Gorge Commission for National Scenic Area permits. At the very least, landowners would need 
to navigate two permitting processes with different standards without having one planner help 
them through that process. They risk getting approvals from the Gorge Commission that Wasco 
County can’t match or vice-versa. 

 
Wasco County can also tailor the National Scenic Area standards to address its unique 

conditions (provided any differences from the Management Plan offer more protection for Gorge 
resources). In contrast, the Gorge Commission’s National Scenic Area land use ordinance is 
materially the same as the Management Plan. Wasco County’s current National Scenic Area 
ordinance contains many tailored provisions, including two dozen cross-references to the County’s 
comprehensive plan. Wasco County would lose these tailored requirements. Even where Wasco 
County’s ordinance text does not differ from the Management Plan, Wasco County would lose its 
ability to interpret its code where it has discretion to do so. 
 
The Gorge Commission Has Assisted with Cost, Policy, and Legal Concerns of Administering a 
National Scenic Area Ordinance. 

 
The Gorge Commission is sensitive to Wasco County’s concerns about the cost of 

administering a National Scenic Area ordinance because the Gorge Commission administers a 
National Scenic Area ordinance in Klickitat County. The Gorge Commission experiences the same 
day-to-day costs and occasional, and sometimes unexpected, spikes for amending ordinances and 
appeals and litigation.  All National Scenic Area counties have a similar experience. 

 
While the Gorge Commission cannot help the counties with all their costs, the Gorge 

Commission has worked with counties over the past 27 years to assist with their costs. For example, 
in the early 1990s, when deciding whether to enact their initial National Scenic Area ordinances, all 
the Gorge counties explained their costs to the Gorge Commission and asked for funding assistance. 
In response, the Gorge Commission promised to work with the states to request funding for 
counties for complying with the National Scenic Area requirements. The states came through with 
grant funding for each county. In each legislative cycle, the Gorge Commission continues to 
advocate for state grant funds to assist counties. 

 
The Gorge Commission has also responded to concerns about the cost of appeals and 

litigation and possible taking claims. In the 1990s, the Gorge Commission promised that it would 
evaluate cases and join and take the lead in handling thorny legal questions. The Gorge Commission 
has done so. It enacted a “special review” rule to enable the Gorge Commission to allow land uses 
not permitted by the Management Plan when necessary to avoid a taking. There have been no 
taking claims in the National Scenic Area since the Gorge Commission enacted that rule, and the 
Gorge Commission’s intent to use that rule for a recent application in Rowena Dell led to a 
settlement of a permit dispute without litigation. The Gorge Commission was the lead on litigation 
in the mid-2000s involving the application of Oregon Ballot Measure 37 in the National Scenic Area. 
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The Gorge Commission has been the lead on recent litigation involving Union Pacific Railroad, 
including being the lead on joint briefing and fulfilling Wasco County obligations that Wasco County 
chose not to fund, such as producing an electronic record of the County’s proceeding for the Oregon 
Court of Appeals. The Gorge Commission has also promised counties that it will assist with legal 
claims involving the 150-day rule for National Scenic Area applications and most recently, promised 
that it would assist with challenges to the recently adopted legal descriptions of the National Scenic 
Area, special management areas, and urban areas. 

 
The Gorge Commission is also sensitive to Wasco County’s policy concerns and over the 

years has worked to address them. In 1994, Wasco County conditioned its implementation of its 
National Scenic Area ordinance on addressing compensation for a large open space designation at 
Chenoweth Table. With the Gorge Commission’s encouragement, the Forest Service acquired that 
land, providing the landowner with compensation. 

 
The Gorge Commission has consistently worked with Wasco County to craft solutions to 

funding, legal, and policy concerns where those concerns were an impediment to Wasco County 
adopting and maintaining a National Scenic Area ordinance. The Gorge Commission again welcomes 
Wasco County discussing specific concerns that stand as current impediments to its continued 
implementation of its National Scenic Area ordinance and is ready to jointly work toward solutions 
to those concerns. 
 
Wasco County, the Gorge Commission, Forest Service, and DLCD Would Need to Develop an 
Orderly Transition Plan for Wasco County to Wind Up its National Scenic Area Ordinance. 

 
To date, no county has repealed a National Scenic Area ordinance. If Wasco County does so 

now, there are many legal questions and practical issues to address ensure an orderly transition to 
Gorge Commission permitting. Wasco County, the Gorge Commission, and other agencies need time 
to develop a transition plan addressing those issues to avoid creating immediate and long-term 
unexpected problems. For example, Wasco County would need to choose an effective date for its 
repeal that allows the Gorge Commission to adopt a land use ordinance for Wasco County. Without 
planning ahead together, Wasco County’s repeal could leave a gap of time between Wasco County’s 
withdrawal and the Gorge Commission’s adoption of an ordinance, during which landowners 
would be unable to apply for new land uses and development and could sue Wasco County for 
that temporary loss of use. The Gorge Commission expects that it would need to do rulemaking, 
which, based on past experience, is a nine-month process at a minimum.  A transition plan would 
also need to address permit sequencing, timing, and content, Wasco County’s obligations to 
monitor, enforce, and amend its previously issued National Scenic Area permits, and other factors 
to ensure Wasco County complies with its statutory requirement to act consistent with the Gorge 
Compact and National Scenic Area Act. 

 
Summing Up 
 

Again, the Gorge Commission encourages Wasco County to remain a full partner and 
participant in the implementation of the National Scenic Area Act. Wasco County’s implementation 
of its own National Scenic Area ordinance will provide its landowners with the most efficient 
permitting services, provide access to economic development funding, and avoid creating new legal 
issues. And, as always, the Gorge Commission is committed to resolving specific impediments to 
Wasco County’s continued implementation of its National Scenic Area ordinance. 
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Thank you for the opportunity to offer the Gorge Commission’s thoughts and perspectives on 
your decision. 

 
Sincerely, 
 

 
 
Krystyna U. Wolniakowski 
Executive Director 
 
Cc: Columbia River Gorge Commissioners 
 Angie Brewer, Wasco County Planning Director 
 Jim Rue, Executive Director, Department of Land Conservation and Development 
 Casey Gatz, USDA Forest Service 


